FACT SHEET

COVID-19
Rent relief and SMSFs

As a result of the economic impact of the government response to COVID-19, numerous
businesses have had to either close or substantially reduce their operations which has resulted
in no or significantly less revenue for these businesses. Similarly, employees of these business
have terminated, been stood down or are received reduced wages.
This means that these businesses and individuals are potentially under financial strain and
seeking to reduce ongoing costs, where possible, to remain afloat or survive. A key expenditure
for both groups is occupation costs where they do not own their own premises or residence.
Consequently, both the Federal Government and State Governments are implementing
measures to allow for variations (deferrals, waivers or both) to current rental agreements. These
measures grant protection to tenants as well as some tax or duty relief to landlords who provide
relief to their tenants.
Any SMSF that owns a property, whether commercial or residential, will need to deal with these
relief considerations if its tenant is adversely affected by COVID-19. What this guide does is walk
you through the considerations that the SMSF trustees, as a landlord, need to examine and
document to ensure the SMSF remains compliant with its SIS obligations.
SIS considerations
The trustees of the SMSF are required to ensure that all decision made are with the purpose of
maximizing the growth in the retirement savings of the members of the SMSF while complying with
the legal obligations under the SIS Act (Sole Purpose Test). This means that the Trustees should only
consider rental relief in circumstances where the tenant has requested relief and there is enough
evidence that COVID-19 has reduced or impaired the capacity of the tenant to meet its rental
obligations.
These obligations are particularly relevant if the property is leased to a related business as the Trustees
have specific obligations to ensure their dealings with the related business are not more favorable than
would be given to an unrelated tenant.
The lack of evidence of the impact of COVID-19 on a related party tenant or documented
considerations of how the level of relief is determined could result in potential breaches of financial
assistance to members or relatives of members and classifications of arrangements as in-house assets.
This could result in the lodgement of Contravention reports by the SMSF’s auditor.

ATO considerations for Audit
The ATO has recognised that SMSF trustees will need to deal with the fallout of COVID-19 on rentals
for properties that they own. In providing guidance to SMSF auditors they recommend following the
National Code of Conduct for application of rent relief on a commercial arm length basis.
If these codes are followed and there is documented evidence, then the auditor is not obliged to lodge
a contravention report with the ATO.

Nation Code of Conduct
National cabinet mandatory code of conduct was developed and approved on 3 April 2020, to provide
uniform rules for re-negotiation of rental between qualifying tenants and landlords. It establishes a
floor of relief principles that should be used for commercial properties subject to leasing including
commercial properties leased by SMSFs.
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The key principle is that it is in both parties’ interest to continue the lease arrangement and that
negotiation will be done with transparent disclosure of information and good faith. If agreement
cannot be made then independent binding arbitration will be provided by the relevant State nominated
authority eg, Appeals Tribunal, Ombudsman etc.
Initially the parameters are the tenant must have annual turnover of less than $50 million and satisfy the
JobKeeper eligibility (note it does not require the tenant to apply for JobKeeper) of turnover reduction
of 30% or more (different threshold apply for charities and large businesses).

Key principles
1.

Lease cannot be terminated due to non-payment during COVID-19 pandemic period and
subsequent recovery period.

2. Tenants are committed to maintenance of the lease terms with material failure to abide by the
agreement forfeits tenant protections under the Code.
3. Landlord will offer proportionate rental reductions and/or waivers up to 100% based on the turnover
reduction for the pandemic and recovery period.
4. Rental waivers will consist of at least 50% of the total reduction (if the turnover reduction is 30% the
waiver is 15% and 15% is proved as a rental deferral). The tenant can forgo the entitlement to a rental
waiver.
5. The deferred rental amount is amortised over the remaining term of the lease or no less than 24
months unless the parties agree to other methods.
6. Any reduction in statutory charges or insurance provided to the landlord should be proportionately
passed on to the tenant under the terms of the lease.
7.

Any benefit from loan deferrals provided to the landlord should be shared t with the tenant within
the terms of the lease on a proportionate manner.

8. Landlords should seek to waive recovery of costs that may apply during a period where the tenant
cannot trade but Landlords can also reduce the service provided consequently.
9. Repayments of deferred amounts or other expenses should not occur prior to the end of the
COVID-19 pandemic period or the lease expiry date whichever is earlier.
10. No fees, interest or charges can be applied in respect of either rent waived or deferred.
11. Landlords cannot draw on tenant’s security (bonds or guarantees) for the non-payment of rent
during the COVID-19 pandemic period or subsequent recovery period.
12. The tenant will be provided with the opportunity to extend the lease as required for a period
equivalent to the period for which the rent waiver/deferral is granted.
13. The landlord will freeze all rent increases (except retail leases based on turnover) for the COVID-19
pandemic period or subsequent recovery period.
14. The landlord cannot apply any penalty or levy if tenants reduce hours or shutdown trade due to
CONVID-19 pandemic.
This National Code becomes effective after legislated in each state for the period that the JobKeeper
program is operational.

3 | COVID-19 rent relief and SMSFs

State concessions introduced
Each state has been obligated to ratify the National Code for commercial property leases as well as
introduce a range of measures for residential property leases. Additionally, some states are providing
templates of both letter for tenants to send to landlords as well as rental agreement variations. Finally,
some landlords are being provided with land tax relief where they provide tenants with assistance due
to COVID-19.

Queensland - Residential rules
• Eviction moratorium for 6 months until 30 September 2020.
• Relief available if COVID-19 Hardship occurs resulting in 25% or more loss of weekly income
(including any government support) or rental payment exceeds 30% of weekly income.
• Dispute resolution provided by Queensland Civil and Administrative Tribunal.

NSW - Residential rules
• 60-day initial rent arrears moratorium from 15 April 2020 with further 6-month eviction moratorium
due to COVID-19 hardship.
• Relief available if COVID-19 Hardship occurs resulting in 25% or more loss of weekly income
(including any government support).
• Dispute resolution provided by NSW Civil and Administrative Tribunal.

Victoria - Residential rules
• Eviction moratorium for 6 months from 29 March until 26 September 2020.
• No rental increases from 29 March 2020 for six months.
• Relief available if COVID-19 Hardship; can be in the form of waivers, reductions and deferrals.
There are no specific thresholds, however paying more than 30% of weekly income may be
considered rental hardship.
• Dispute resolution provided by Victorian Civil and Administrative Tribunal.

Tasmania - Residential rules
• Eviction moratorium for 120 days until 27 July 2020 but can be extended in 90-day increments.
• Rent Relief can be negotiated if COVID-19 Hardship occurs. Can be in the form of waivers, reductions
and deferrals. There are no specific thresholds.
• No rental increases from 23 April 2020 until 30 June 2020 but will be reviewed and can be extended.
• Dispute resolution provided by Residential Tenancy Commissioner.

South Australia - Residential rules
• Eviction moratorium for 6 months until 30 September 2020.
• Relief available if COVID-19 Hardship occurs resulting in 25% or more loss of weekly income
(including any government support) or rental payment exceeds 30% of weekly income.
• Dispute resolution provided by South Australian Civil and Administrative Tribunal.
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West Australia - Residential rules
• Eviction moratorium for 6 months until 30 September 2020.
• Rent Relief can be negotiated if COVID-19 Hardship occurs. Can be in the form of waivers, reductions
and deferrals. There are no specific thresholds.
• State government assistance of up to $2,000 where tenant has lost job, has less than $10,000 in
savings and pays at least 25% of income in rent.
• No rental increases until 30 September 2020.
• Dispute resolution provided by Commissioner for Consumer Protection.

What does an SMSF landlord need to do?
SMSF trustees that own property may have tenants that are affected by COVID-19 and those tenants
will seek some form of rent relief. So, what should SMSF trustees do? Here are several steps in this
process but critically it is essential that there is enough documentation of the reduction in the tenant’s
income/turnover, the trustee deliberations for the basis of the new rental arrangement as well as the
new agreement to the new arrangement.
Step 1. Firstly, it is up to the tenant to approach the landlord and seek a variation in the current terms
of the rental agreement. Remember, the way the existing arrangement can be varied will have to follow
the processes outlined in the existing agreement, so read that first!
Step 2. Evidence will be required of a reduction in income by the tenant which could align with the
Jobkeeper measures for commercial tenants or Early Super Release measures for residential tenants.
Step 3. Based on the income reduction, determine an appropriate reduction and/or waiver for rent
including initial duration and review. Then negotiate offer of reduction with tenant in good faith.
Remember if unable to agree there are independent government arbiters which are binding on parties.
Step 4. Document the rent relief deliberations in writing and attach to a trustee resolution for issuing a
rent variation document in accordance with the original lease rules.
Step 5. Prepare rent relief variation document and have it endorsed in writing by tenant.
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Find out more
With over 30 years’ experience and a
team of leading experts, we’ve helped
setup and manage thousands of SMSFs.
For help in building and supporting an
SMSF client base, feel free to contact us.

Call us

1300 038 389
Email us

sales@superconcepts.com.au
Find out more about us

superconcepts.com.au

Disclaimer
This document is for general information only. Every effort has been made to ensure that it is accurate, however, it
is not intended to be a complete description of the matters described. The document has been prepared without
taking into account any personal objectives, financial situation or needs. It does not contain and is not to be taken
as containing any securities advice, securities of financial product recommendation.
Furthermore, it is not intended that it be relied on by recipients for the purpose of making investment of financial
product decisions and is not a replacement of the requirement for individual research or professional tax advice.
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